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APPEAL PROCEDURES

The Categorical Program Complaints Management (CPCM) Office reviewed the original
complaint, the District's Decision, the appeal, the investigative file from the District, and
the District's complaint procedures. The CDE finds the District complied with its local
UCP policies and procedures

APPLTCABLE LAW 
i

California Education Code (EC) Section 490'10 provides in relevant part:

For purposes of this article, the following terms have the following
meanings:

(a) "Educational activity" means an activity offered by a school, school
district, charter school, or county office of education that constitutes
an integral fundamental part of elementary and secondary
education, including, but not limited to, curricular and extracurricular
activities.

(b) "Pupil fee" means a fee, deposit, or other charge imposed on
pupils, or a pupil's parents or guardians, in violation of Section
49011 and Section 5 of Article iX of the California Constituticn,
which require educational activities to be provided free of charge to
all pupils without regard to their families' ability or willingness to pay

fees or request specialwaivers, as provided for in Hartzell v.

Connell (1984) 35 Cal.3d 899. A pupil fee includes, but is not
limited to, all of the following:

(1) A fee charged to a pupil as a condition for registering for
school or classes, or as a condition for participation in a
class or an extracurricular activity, regardless of whether the
class or activity is elective or compulsory, or is for credit.



Sally Smith, Appellant
January 24,2017
Page 2

(4) A school district or school shall not offer course credit or
privileges related to educational activities in exchange for
money or donations of goods or services from a pupil or a
pupil's parents or guardians, and a school district or school
shall not remove course credit or privileges related to
educational activities, or othenvise discriminate against a
pupil, because the pupil or the pupil's parents or guardians
did not or will not provide money or donations of goods or
services to the school district or school.

EC Section 49011 provides in relevant part:

(a) A pupil enrolled in.a public school shall not be required to pay a
pupil fee for particpation in an educational activity.

(b) (4) A school district or school shall not offer course credit or
privileges related to educational activities in exchange for
money or donations of goods or services from a pupil or a
pupil's parents or guardians, and a school district or school
shall not remove course credit or privileges related to
educational activities, or otherwise discriminate against a
pupil, because the pupil or the pupil's parents or guardians
did not or will not provide money or donations of goods or
services to the school district or school.

(c) This article shall not be interpreted to prohibit solicitation of voluntary
donations of funds or property, voluntary participation in fundraising
activities, or school districts, schools, and other entities from providing
pupils prizes or other recognition for voluntarily participating in fundraising
activities.

ALLEGATION 1 (Fundraising)

On appeal, the Appellant stated, in part:
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"...the LEA fails to implement and monitor the same problem the California
Department of Education determined was occurring last year * giving
students special privileges for donations...

Another basis of my appeal is that LEA states that'Consequently, no
student ever received extra recess in exchange for a donation of money.
There is not [sic] current violation of the Education Code section 49010 or
49011.' My basis is that YES THE LEA DID OFFER COURSE CREDIT
PRIVILEGES in exchange for money..."

The Appellant's original complaint stated in part:

"The Bay Park principal is allowing free recess passes to children for
making donations...So indigent children stay inside while their peers with
the financial wherewithal play outside."

District's Findings of Fact:

The District found:

"The membershipipledge committee of the school's [Parent TeacherAssociation]
PTA published a flyer to parents of students at the school and asking parents to
donate money, apparently to the school PTA. The flyer states, in part, that
students will receive a free Stingray Recess if the parents pledge to donate $200.

This flyer was published and distributed without the school principal's prior
review and approval, The principal did not know the flyer contained the
statements regarding extra recess in exchange for donations.

The school principal has. instructed the PTA president to remove the flyer
references to extra recess as a prize for donating money; has instructed
the volunteer who distributes the parent electronic mail communications to
eliminate the electronic flyer references to the extra recess; and has
instructed the PTA membership/pledge committee chair that each donor
be advised that there will be no extra recess in exchange for donations
and that donors can have their donations refunded, if they wish."

CDE's Determination as to District's Findings of Fact:

The District provided as evidence a flyer stating that "1 Stingray recess pass" was
offered for a donation of $200. Additional passes were offered for higher amounts, the
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maximum being 3 recess passes for $800. According to the principal, the flyer was
distributed by the PTA on September 6 or 7,2016. Several weeks later, on September
27,2016, the complaint was filed.

The District provided a memorandum from Leslie Barnes, Principal of Bay Park, dated
October 5,2016, detailing the steps she took to eliminate the offer of recess passes in

exchange for donations, which are described in the District's findings of fact.

The evidence included an e-mail sent by the PTA chair to parents on Octobei" 9, 2016,
stating that the PTA would not be able to offer recess passes in relation to the fall
fundraiser, and offering a refund to any parent who requested one.

The CDE finds that the District's findings of fact are supported by substantial evidence.

District's Conclusions of Law:

The District concluded:

"The school did not require students or parents to donate money to the
school or to the PTA in exchange for recess time. However, those students
whose parents did donate money could receive extra recess time. Thus,
students who donated money could receive a longer recess than those
who did not do so. This general practice would have been inconsistent
with Education Code 49011...

As explained above, the school principal has stopped the proposed award
of extra recess for donations of money, whether to the PTA or to the
school. ln addition, the first Stingray Recess has not yet occurred.
Consequently, no student ever received extra recess in exchange for a
donation of money. There is no current violation of Education Code section
49010 or 49011."

CDE's Determination as to District's Conclusions of Law:

The CDE finds that the District's conclusion, that there is no current violation of EC
sections 49010 or 49011 , is consistent with the law. As to whether there was a past
violation, the evidence showed that the PTA made an offer of extra recess that it was
not authorized to make and which, if made by the school, would have violated EC
49011(bX4) ln any event, once a complaint was made, the problem was corrected
before any student received an extra recess. The evidence did not support a finding that
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the school offered or provided extra recess in exchange for a financial donation to the
school.

CONCLUSION:

The appeal is denied. However, it is recommended that the District re-issue its

notification of fundraising prize limitations to all elementary school principals.


